The Internalization Of Climate Change As An Externality By
Design Of A Proactive Carbon Policy Framework With Analysis Of
Potential Adverse Impact Of Government Legislations On
Remediation And Adaptation.

MAITRAYEE PATHAK?, VENUGOPAL VARADARAJAN?Z
Email: moitril23@hotmail.com
1. FACULTY OF LAW, UNIVERSITY LAW COLLEGE, BANGALORE UNIVERSITY,
2. BMSCE, DEPT. OF MECHANICAL ENGINEERING
BANGALORE. INDIA




HUMAN DEVELOPMENT INCLUSIVE FRAMEWORK DIMENSION FOR CARBON POLICY




Equity And Climate Legislation

FUNDAMENTAL RIGHTS

o Life forms the fulcrum of human actions. It is the sole factor responsible for
human existence. It is the basis of all basic rights of man.

e The concept of commons is being misused by companies and this may be
dangerous and may lead to catastrophic effects.

e Industries release harmful gases continuously without releasing the impacts it
will have in the longer run.

e Carbon dioxide, the aggregated accumulation of carbon dioxide in the
atmosphere is proven to have an adverse impact on critical subcomponents of
the climate system in turn having serious anthropogenic effects. These climate
change effects cascade into socio economic systems.

e It is very important to look at legislative action to prevent or reduce the impact

CLIMATE NEGOTIATION

e The geographic distribution of such events make it apparent that climate change
does not concern just a few countries or people but it is an environmental
problem of global dimensions and hence requires global coordinated action.

e Industrialized countries that were mainly responsible for climate change are
reluctant to take any action against Green house gases and there is no
agreement on binding commitments apart from a modest target of stabilizing
carbon emissions. This lukewarm response towards climate change is mainly due
to American opposition to stronger action.

e Participating countries have conflicting objectives in mind.

* Developed and developing countries are not willing to sacrifice current income
for environmental protection, since they anticipate no severe damages from

on the commons which are intergeneration equity to be preserved as it was
initially for future generations.

* The concept of Intergeneration equity has a central tenet that each generation
of human beings has right to benefit from the cultural and natural inheritance
from past generations and has the obligations to preserve such heritage for
future generations.

climate change on their economies.

e Countries which are more vulnerable to climate change impacts have a keen
self-interest in reaching an agreement and curbing emissions.

Specific Legislative Barrier To An Equitable Solution

The House of representatives as well as the senate are in the process of enacting certain bills that would subvert any potential equitable broad reaching
consensus and from that an actionable global scale policy enactments and commitments. Especially, the developing countries multilateral including BRIC
cluster would seriously consider taking a defensive non cooperative portion at future negations, which could prove as an Achilles heel to a consensus.

The bills are further discussed for their implications upon enactment. Some of the bills are discussed for their implications.

H.R. 680

PROHIBITION: Notwithstanding any other provision of law, the president may not make contributions on behalf of the United States to the Intergovernmental
Panel on Climate Change (IPCC) EFFECTIVE DATE: The prohibition contained in subsection (a) applies with respect to fiscal year 2012 and subsequent
fiscal years.

The prohibitory nature of the bill towards commitments by the US president to any IPCC funding is an indirect means to control the finances of the UN
organization which would be a way limit its ability to conduct exhaustive research. The largest benefactor of most UN,WB programs is Us government and
this bill is specifically be brought in to plug the flow of money towards Climate Change research.

S.15: To prohibit the regulation of carbon dioxide emissions in the United States until China, India, and Russia implement similar reductions. Notwithstanding
any other provision of law, the Administrator of Environmental Protection Agency or the head of any other Federal agency shall not regulate carbon dioxide
emissions until the date on which the Secretary of Commerce certifies that each of the People’s Republic of China, the republic of India, and Russia have
initiated measures that requires carbon dioxide emission reductions that are subsequently similar to the carbon dioxide emission reductions proposed for the
United States.

This bill goes one step further in the already defensive strategy that has been on display by many developed countries towards responsibility sharing for the
Carbon remediation burden. Essentially the mechanism inherent in the proposed legislation creates a potential stale mate in terms of actionability on climate
change.

The developing and developed world both are part of the problem as well as the solution. The question that remains is equitable distribution of the carbon
burden. Contributions to the carbon reservoir have been on since man discovered fire as a source of energy, however as more and more countries move
into the energy usage the cumulative total emissions increase exponentially. The Human development aspects of the problem are very obvious as the
economic aspects of the problem. Decelerating growth in order to enable a due carbon remediation is out of the question for most developing countries who
aim to drive people out of endemic poverty through job creation and infrastructure development all of which requires energy. We are also aware that
renewable energy sources as fuels due to various reasons are not readily available to the end user and are not going to substitute fossil fuels in the near
future. Given this scenario, there has to a relook at the very foundation of what would be the nature of the carbon burden sharing. Equitable would be a more
apt word to describe the nature rather than as has been proposed in the bill as "substantially similar". The premise of expectant action from the BRIC
countries as a precursor to US action as has been advocated is the crux of the stalemate problem. However the authors believe that certain modifications to
the bill around the definition of the proposed burden sharing can prevent any legislative subversion of the entire carbon remediation action plan. Also, if
examined the words” substantially similar" in literal terms do not mean in effect same rather they bring out equivalence in effort. This equivalence of effort
that is expected can be construed as nothing but an equitable distribution of the remediation burden.

In the final bill examines the amendments to the clean air act specifically to ensure Green house gasses are not brought in under the Class of Pollutants.

S.482 "To amend the Clean Air Act to prohibit the administrator of the Environmental Protection Agency from promulgating any regulation concerning, taking
action relating to, or taking into consideration the emission of a greenhouse gas to address climate change, and for other purposes.”

The intent of this amendment is obvious when clause 8 is examined. Any potential Green house gas is brought under the category of non pollutant.
Dilemma in the definition. A Pollutant is any resource that is out of place in simple terms and that since it is out of place is bound to cause interferences to the
system that is has been place within.




All green house gasses are in this category and we have seen the impact on climate change. The impact on environmental and social systems owing to
climate change has now been well documented by the UN as well as other governmental and non governmental institutions.

This impact is in essence a cumulative impact with feedbacks strengthening further impacts as has been examined in the sections on Human induced climate
change.

Hence this specific legislation is a means of indirectly preventing the seeking of legislative remedy by individuals in the future in the scenario of severe
anthropogenic effects impacting health and livelihood of large populations in the United States.

S.228 Section 2: FINDINGS AND PURPOSES

1) The climate of the earth is dynamic and changes in climate are caused by a complex combination of factors.

2) Greenhouse gases are globally dispersed and any attempt by a country to reduce the greenhouse gas emissions of the country must be undertaken in
coordination with the international community, including the developing world to have a significant impact.

3) Regulating the emission of greenhouse gases under federal regulatory mechanisms in existence as of date of enactment of this act is divorced from any
intent expressed by the congress during the enactment of the authorizing statutes governing those mechanisms .

4) Any action to control emissions of greenhouse gases in United States would result in substantial impacts to major sectors of the economy of the United
States and interstate commerce and should therefore be explicitly authorized and prescribed by congress

5) The consequences of poorly designed Federal or state regulation of green house gases:

a) are well documented

b) Consist of lower economic growth, reductions in new and existing employment and reduced economic competitiveness

The substantial impact to major sectors of the economy is not substantiated rather it has been used as a generalization to create a threat perception from any
efforts to control emissions of GHGs.

The statement fails to speak about the technology cost reductions from implementation of more energy efficient systems, even if we assume a scenario of
business as usual meaning non replacement of fossil fuels.

The legislators assume certain fixed eventualities in terms of economic losses wherein the economic system is as complex if not more than the climate
system that they believe are not well understood or probabilities of impact risk quantified. However, even the error probabilities of climate impact risk models
have begun to converge. IPCC TAR(2001) and Murphy et al(2004).

Section 4: REGULATION OF GREENHOUSE GASES
a) REGULATION, ACTION, AND CONSIDERATION FOR EFFECTS OTHER THAN CLIMATE CHANGE

1)Except as provided in paragraph ( 2), the president or the head of the federal department or agency may not promulgate regulations providing for the
control of emissions of a greenhouse gas, enforce or implement any law enacted or promulgated as of the date of enactment of this act that provides for the
control of emissions of a greenhouse gas, take action relating to or take into consideration the climate effects of emissions of a greenhouse gas, consider
climate effects in implementing or enforcing any law or condition or deny any approval based on climate effects unless the law, regulation, action, or
consideration is-

A) determined by the President or head of a federal department or agency, as applicable, after notice and opportunity for comment, to be necessary to
protect the public health from imminent and substantial harm caused by direct human exposure to the relevant greenhouse gas in a concentration that is
substantially greater than current and projected future average concentrations of that greenhouse gas in global atmosphere and

B) Based solely on effects other than effects relating to atmospheric concentrations of greenhouse gases including climate change.

Both A and B ensures that owing to the underlying logical impossibility of pin pointing cause effect relationships for GHG gasses and human health there
would be no powers available with the US president to promulgate regulations providing for the control of emissions of a GHG or enforce any such provisions
previously ratified by legislation.










